A Guide to

Ma ki n g a Always here for you,
Will

- Understand the importance of making a Will.

- Understand the problems caused if you die without a Will.

- Understand the roles of executors and beneficiaries in a Will.
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This Guide has been designed to assist you with some of the general issues and fo
answer questions that you may have. This Guide is only infended to be a general
overview of the law in relation to making a Will. Legal advice should always be

obtained from Leonard Gray in application fo a particular case.

ey Why You Should Make a Will

This Section of the Guide describes why it is worth making a Will and explores what

would happen if you didn’t make a Will as well as who can actually make a Will.

A Will quite simply sets out how the assets that you own should pass on your death. A
Will would be drawn up by Leonard Gray, signed at our office and stored in our

strongroom.

Every Will is different and how complex or simple a Will is depends very much on the

circumstances and estate of the person who is going to sign the document.

1. The Document
. Testator/Testatrix

The Testator (male) or Testatrix (female) is the person who is actually going to sign

the Will.
. Estate

When the term “estate” is used in the context of Wills it generally refers to all of
your assets collectively. It will include all of your assets both tangible and
infangible so as items such as your house, clothing and cars fall into your estate

as will bank balances, shares and other investments held in your name.
. Jointly Held Assets - Investments

You can only give away in your Will assets that you own. If you hold assets jointly

with, for example, your spouse it is likely these investments may pass by
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survivorship independently of your Will to the surviving co-owner. This is often the

case with jointly held bank accounts.
. Jointly Held Assets - Property

In respect of land, there are two ways in England and Wales that such land can

be vested between co-owners.

The first is on the basis of a “joint tenancy” and this is often the way that married
couples hold their homes. If one co-owner of a house wishes to give their half
share of a house into a trust or onto someone other than the other co-owner, such

a gift would fail if the property is held on a joint tenancy.

The second way is on the basis of a “tenancy in common”. This is where co-
owners hold land in certain proportions (often equal shares but not always) which
can be gifted through a Will onto individuals or organisations other than the
surviving co-owner. This arrangement is more common with, for example, young
couples each of who may wish their interest in a property to pass back to their

own families if they were to die.

A gift of any land or investments which pass to a surviving co-owner automatically

will therefore be ineffective in a Will.

2.  Who Can Make a Will2

Anyone over 18 years can make a Will. There are some exceptions to this minimum
age limit but these will not be covered here. In addition, the Testator must be able to

pass a test for mental capacity. The test for mental capacity is threefold:

. The Testator should appreciate the fact that he is making a Will and understand

its effect/importance.

. The Testator should understand the extent of the property of which he is disposing.

Always here for you. ;



. The Testator should appreciate the claims to which he should give effect, i.e., the

natural choices for beneficiaries.

If a Testator does not have sufficient mental capacity then they cannot make a Will. In
some cases it is very difficult for a Solicitor to form an opinion on this and a Doctor may

have to be involved in order to provide an opinion.

3. How To Make a Will

Generally there are two meetings carried out at the offices of Leonard Gray, although
they can also take place at the client’s home or even at hospital if required. At the first
meeting the Solicitor will take the instructions from the client and give them any advice
that is needed. After the meeting, the Solicitor will prepare a draft Will and send this to
the client for approval. The client can then contact the Solicitor and any queries can be
dealt with before a date and time for second appointment are fixed during which the

Will can be signed.

4. Intestacy — The Problems of Not Making a Will

Many people choose to leave to chance how their estates will be dealt with on their
death for a whole variety of reasons. Often people don’t get round to making a Will or
believe (often mistakenly) that their estate will pass to their family in the way they want it

to in any event.

The way your estate will pass in the absence of a Will is dictated by the Intestacy Rules.
How these Rules would effect you depend on your own family circumstances but the
following examples (which are not intended to be exhaustive) give some insight into

this:

. If you are married without children then all of your estate and all of your personal

chattels will pass to your spouse.
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. If you are married with children then the first £250,000 of your residuary estate
and all of your personal chattels will pass immediately to your spouse. The rest of
your residuary estate will be divided into 2 equal parts. One half will pass to your
spouse and the other half will be held for your children in equal shares until they

attain the age of 18 years.

. If you are unmarried with children your entire estate will pass to your children in

equal shares, even if you have a “common law” partner.

. If you are unmarried with no children and your parent(s) have survived you, your

estate will pass to your parent(s) in equal shares.

. If you are unmarried with no children and your parents have both predeceased
you, your estate will pass to your brothers and sisters (or their children if they have
predeceased) in equal shares. If you have no brothers and sisters (or nieces and
nephews) your estate will pass to your half brothers/sisters (or their children if they
have predeceased). If you have none of the aforementioned relatives your estate

will pass to Grandparents and if they too have predeceased, then to Uncles/Aunts.

. If you have no surviving family or descendents of the family members mentioned

then your estate may pass to the Crown, i.e. the Government.

It is easy to see that in many circumstances the Rules of Intestacy will not satisfactorily
deal with your estate. Even if the Rules would in your present circumstances operate to
pass your estate to the right people, there is nothing to say that your family
circumstances will not change so that the distribution would no longer be satisfactory.
All of this uncertainty and difficulty for your family in resolving these issues following

your death can be removed by the preparation of a Will.

The next Section of this Guide details the considerations you should make when making

a Will.

Always here for you. 5



Section

) Points to Consider When Making a Will

This Section of the Guide deals with the different issues you should perhaps think about
in relation fo what you will need fo include in your Will. Every Will is different but this
part will seek to summarise some of the basic matters you should consider and some

options which are commonly chosen in Wills.

Exactly how complicated your Will may be and how many different points you may need
to think about is likely to be determined by your family circumstances, your wishes as

regards legacies and also your estate.

1. Executors/Trustees

An executor is someone who will act in administering your estate to take out a Grant of
Representation and draw in the assets before paying out their cash value or transferring
them to your beneficiaries. An executor may also have other roles to play such as
dealing with any express instructions set out in the Will and/or being involved with

settling Inheritance Tax matters with HMRC.

Executors are normally also named as trustees in a Will. The role of trustee is different
to that of executors although they are normally always the same people. A trustee is
responsible for holding money or assets on behalf of beneficiaries who for one reason
or another are not entitled to the treat the capital of the asset as their own. This is when
assets pass “into trust”. This may occur, for example, when a young beneficiary is due
to inherit assets/money when they attain say 21 years of age but they are under that
age when the Will comes into effect or if a testator leaves his house to a beneficiary for
him to use for life and then to other individuals/organisations after the beneficiary’s

death.

Often, couples choose to appoint the survivor of them as their sole executor on the first

death on the basis that they are going to leave their entire estate to the survivor. In
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these circumstances naming the survivor as the sole executor keeps the administration

of the estate very simple.

On the second death or if a testator is not part of a couple it is normal to appoint at
least two executors/trustees. If there is any chance of a trust arising through a minor
beneficiary (under 18 years of age) inheriting this will be essential anyway. There are a

maximum of four executors who may formally act.

2. Specific Legacies

You may like to consider whether you would like to include any specific gifts of certain

items of property such as jewellery, pictures or vehicles to any particular beneficiary.

3. Pecuniary Legacies

You may like to consider whether you would like to make any gifts of certain sums of
money to any beneficiaries. You could choose to leave, for example, a legacy of £500

to a friend or a charity.

4. Appointment of Guardians

If you have young children (i.e. under 18 years of age) you may like to name
testamentary Guardians to be appointed if you die while the child is still a minor and
without another parent. A Guardian is responsible for decisions in relation to the child’s

general day to day welfare, religious upbringing and any medical matters.

Such an appointment would only take effect on the surviving parent’s death if the child
is under 18 years of age. Anyone can be appointed as a Guardian as long as they are

over 18 years of age themselves.
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5. Residuary Estate

Perhaps the most important decision to make in relation to your Will is to who you will
leave the balance of your estate. Your residuary estate is normally defined to include all
assets you leave that do not pass by survivorship after any gifts, funeral expenses,

expenses of administering your estate and tax has been paid.

6. Common Examples of Will Arrangements

As has been mentioned previously a Will is a very specific document and there is no
such thing as a “standard Will”. However, what is included will be dictated by the

Testator’s wishes, their family circumstances and the value of their estate.
. Young husband/wife with children

The husband and wife may choose to appoint each other as their sole executor
and then provide that everything passes to the survivor. On the survivor's death a
Guardian may be appointed to look after the children if they are still minors with
a friend/relative being appointed as one executor and a Solicitor being appointed
as the other. Money would then pass to the executors who would also act as
Trustees to the children and hold the money in trust for them until they attain 18

or a later age, if required.
. Older husband/wife with children

Again, on the first death the whole estate may pass to the survivor and then on the
second death to the children in equal shares with the provision that if any of the
children die, their own children should receive their share. Possibly some

specific/pecuniary gifts may be included.
. Older person with no immediate family

A Solicitor may be appointed as the executor to deal with specific gifts and

legacies to more remote family members. The residue of the estate can then be
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divided between whatever institutions or individuals the person making the Will

chooses.

The next Section of this Guide will look at how fo make an appointment.

Always here for you. .



Section

Making an Appointment
3

If you would like to discuss the issues raised in this Guide further then please contact a
member of our team: Chris Kelly, Jenna James or Sigourney Rutkowski who will be

happy to do so.
T: 01245504 904

E: ckelly@leonardgray.co.uk / jjames@leonardgray.co.uk

srutkowski@leonardgray.co.uk

A: Leonard Gray LLP 72 -74 Duke Street Chelmsford Essex CM1 1JY

We are based in Chelmsford town centre, a two minute walk from Chelmsford Rail
Station with car parking and disabled access at the rear of our office for the use of

clients.

Open Monday to Friday, 9am to 5pm. Alternative times by arrangement.

Other available Guides from Leonard Gray:

. A Guide to Administering an Estate

. A Guide to Agricultural Property Relief and Business Property Relief

. A Guide to Care Home Funding and Home Protection Schemes

. A Guide to Deputyship on the Loss of Mental Capacity

. A Guide to Inheritance Tax Planning and Solutions

. A Guide to Lasting Powers of Attorney

. A Guide to Registration and Use of an Existing Enduring Power of Attorney

o A Guide to Trustees Powers and Duties
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